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The Unconvincing
Conviction of Michael Stone

In the wake of Levi Bellfield’s alleged gaol confession

and a recent TV documentary, David Wolchover and

Anthony Heaton-Armstrong revisit the Chillenden

Murders

P ] ineteen years ago, on February 15, 1999, the Home
Secretary, Jack Straw, told the House of Commons of
his plans for the indefinite detention without trial of

dangerous persons with severe and untreatable personality

disorders. Most press reports of the announcement referred
prominently to the case of Michael John Stone, who could

not be incarcerated under the Mental Health Act because of

the existing state of the law and who allegedly went on to

commit the notorious murders of Lyn and Megan Russell at

Chillenden in Kent in 1996, for which he had been convicted

for the first time in October 1998. If Michael Stone’s case was

cited in order to demonstrate a need for the administrative
detention of dangerous psychopaths a less suitable illustration
it would be hard to imagine, for the case against him was built
on a class of evidence which many lawyers would regard as
inherently, fundamentally and above all irremediably suspect.

After his first trial in October 1998 the case grew weaker
still, the Court of Appeal granted him a re-trial and it remained
weak, not to say perverse, when he was convicted for the
second time in 2001. In 2002 a Mental Health Bill was
introduced to provide for the detention of non-offenders with
untreatable mental disorders (see eg, The Times, June 26,
2001) but was subsequently withdrawn. As it happens, on the
very day in September 2004 that Stone’s second appeal was
ordered to be adjourned a new Mental Health Bill reviving
the basic proposal for detention of untreatable, unconvicted
psychopaths was published in draft (see The Guardian, online
edn, September 8, 2004). Quite apart from the mental health
dimension, however, the theoretical and practical issues
involved in basing a prosecution primarily on the class of
evidence upon which Stone’s conviction was sustained, that of
an alleged uncorroborated confession made to a fellow prison
inmate, has long posed a vexed and special problem for the
courts which bears a compelling need for scrutiny.

In January, 2005, Michael Stone lost his appeal against
conviction in the second trial, with the Court of Appeal
affirming its belief in the jury’s ability to separate the
supposed truthfulness of the Crown’s sole witness on the
key issue from his undisputed (indeed, self-proclaimed)

Milly Dowler

general dishonesty and lack of credibility. But for all their
faith in the jury’s diffidence, the court’s insouciance, not to
say complaisance, as regards the many respects in which the
Crown’s case simply fails to stack up continues to leave little
basis for objective confidence in the verdict.

For a number of years reports have occasionally surfaced
in the national and local press and TV, blogosphere and
social media suggesting that the notorious serial killer Levi
Bellfield, convicted of the murder of two women and the 2001
murder of 14 year old schoolgirl Milly Dowler (as well as the
attempted murder of another woman) may have been the
true culprit. This was supposedly based on two main factors.
First, the Russells had been attacked by a man brandishing a
hammer. This was the same method Bellfield was proved to
have used to attack and kill Marsha McDonnell in 2003 and
Amelie Delagrange in 2004, although those attacks took place
at night and involved lone young women as victims rather
than a daylight attack on an older woman with her two female
children. In a two-part BBC2 television documentary, The
Chillenden Murders (produced and directed by Matt Rudge,
screened on May 30 and June 6, 2017) one of the panel of
experts spoke to Colin Sutton, the senior investigating officer
who had been in charge of the investigation into Bellfield,
and elicited from him the fact that cases of hammer attacks
on women were comparatively rare. However, Sutton stated,
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while the police were unable to prove that Bellfield was
responsible for all the known cases in the greater London area
between 1990 and 2004 they concluded that he was probably
responsible for all but one of them. (For a good account of
the police intelligence linking Bellfield to numerous attacks
see “Milly Dowler’s killer Levi Bellfield linked to 24 attacks and
rapes,” Sunday Times, August 6, 2017.)

The second factor was that he is said to bear a closer
resemblance than Stone to an E-fit likeness which a witness
had helped to prepare and which had been claimed matched
Stone. (See eg, Gordon Raynor, “Could Levi Bellfield have
killed Lin and Megan Russell?” Daily Telegraph, June 24, 2011,
http://www.telegraph.co.uk/news/uknews/crime/8597209/
Could-Levi-Bellfield; Stephen Wright and Chris Greenwood,
“Did Milly’s murderer kill Lin and Megan Russell? http://www.
dailymail.co.uk/news/article-2007524/Milly-Dowler-murderer-
Le... “Police face demands to reopen investigation into fatal
hammer attack,” Mail Online, June 24, 2011).

On January 27, 2016, it was reported that in an interview
conducted by police in prison Bellfield had at last admitted
murdering Milly Dowler and that accordingly an undisclosed
number of police forces were reviewing other murder
investigations. That these may include the Chillenden murders
was hinted in at least one report in which it was stated that
Bellfield had been suspected of being linked to the case
(see eg, Jamie Grierson, “Police open murder files after Levi
Bellfield killing admits Milly Dowler,” Guardian, January 28,
2016). The police interview was not audio-recorded and
Bellfield subsequently denied making the confession (Kevin
Rawlinson, “Levi Bellfield denies confessing to Milly Dowler’s
murder,” Guardian, February 12, 2016), and it is understood
that his denial may have been made under the influence of his
mother.

Bellfield’s Alleged Confession in 2017

In late November, 2017, the national media carried reports
that in the light of the BBC2 documentary aired in May

and June Bellfield told a fellow “lifer” at Frankland prison

in Durham, a convicted serial rapist named Richard Baker,

the “hilarious” fact that it was he and not Stone who was
responsible for the Chillenden murders (see eg, The Sun,

and The Times, November 30, 2017). Baker’s letters to his
solicitors, in which he had recorded the terms of Bellfield’s
confession, were forwarded to Stone’s solicitor, Paul Bacon, a
consultant with the Mansfield firm of Bryan and Armstrong.
According to Mr Bacon, the confession is detailed and contains
a number of facts which are not in the public domain. The
Baker letters are said to include diagrams of the murder scene
and the site of the location where the bodies were found. Itis
reported that there is new forensic evidence linking Bellfield
with the murder scene. Bellfield denies the confession and
has castigated Baker as a fantasist, compulsive liar and
attention seeker, a characterisation which some might regard
as a classic case of pots and kettles. As it happens Stone is
serving at Frankland and it would be an irony if those seeking
to support his conviction were to suggest that the terms of
the new confession somehow came about as the result of
contact between the three inmates. In the light of the alleged
confession the Criminal Cases Review Commission are being
invited to revisit the case.

Prior Commentary

Coupled with facts revealed in the BBC2 documentary, news
of Bellfield’s alleged confession offers a timely opportunity

to focus once again on the Chillenden case. This an updated
edition of an article published last year in four parts. The
earlier edition developed part of the text in Wolchover, D, The
Vexed Issue of Gaol Cell Confessions (online treatise posted

at www.DavidWolchover.co.uk) which incorporated much of
our chapter “Oral Confessions to Non-Investigator Witnesses,”
in Heaton-Armstrong, A., Shepherd, E., Gudjonsson, G. and
Wolchover, D. (eds.), Witness Testimony: Psychological,
Investigative and Evidential Perspectives, Oxford: OUP

2006, ch.11 (pp.191-209). The treatise relies extensively

on the summary set out in the 2005 appeal judgment (R. v.
Michael John Stone [2005] EWCA Crim 105, decision January
19, 2005, judgment given January 21, 2005, per Rose LJ,
Moses J and Walker J), articulates criticisms of the judgment
originally formulated in our article “Confessors of the (prison)
cloth,” [2005] Archbold News, May 23, pp.8-10 and also
incorporates some of the text of our earlier article “Detention
of psychopaths without trial, gaol cell confessions and the
case against Michael Stone,” (1999) 149 New Law Journal 285,
February 26, which itself cited in particular contemporary
newspaper accounts of the first trial (see The Times, October
14, 21, 24 and 27 1998; Guardian, October 14 and 21, 1998;
Independent, October 21, 1998), as well as relying on other
press reports, notably investigative pieces in the Daily Mail by
Jo-Ann Goodwin published on March 13 and 24, 1999. (For
further commentary see eg, Wells, C. and Stevenson, M., “Cell
confessions “no stone left unturned,” New Law Journal, April
8, 2005; Morton, J., “Prison Informers: Unreliable Evidence,”
(2005) JCL 89-91; Mahmutaju, K., “Confessions: A few
considerations on the case of R. v. Michael Stone,” CBA News,
June 2005.) We shall also be referencing material gleaned
from the published sources listed earlier, as well as the BBC2
documentary The Chillenden Murders, cited above.

The Chillenden Murders

OnJuly 9, 1996, at about 4.00 pm, Dr Lin Russell and her
daughters Megan, aged six, and Josie, aged nine, were walking
home with the family’s dog, Lucy, from a school swimming
gala at Chillenden, near Canterbury in Kent, when they were
waylaid in Cherry Garden Lane, an unmade track near a
cornfield, by a man getting out of a car. He took them into

a thicket, tied them up with torn towels and a shoe laces,
blindfolded them and savagely beat the head of each of them
with a hammer, causing “blunt force trauma” - fracturing their
skulls to a greater or lesser degree. Dr Russell and Megan

died in the attack but Josie, although left for dead and having
sustained terrible injuries, nonetheless survived. The murderer
even killed the dog. When they failed to return home Dr
Russell’s husband Shaun raised the alarm and the bodies

and Josie were discovered at 12.30 next morning. Robbery
can be ruled out as a motive since neither Lyn’s necklace nor
her watch were taken and the location was too remote and
deserted to offer many opportunities for robbery. Stone was
arrested a year later.

Josie Russell’s Recollection of the Attack
The injuries which Josie suffered caused her to have significant
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difficulty in expressing herself, but two months after the attack
she indicated to her father that she had some recollection of
what had happened. A speech and language therapist began
a series of sessions and she was interviewed by the police
several times from September onwards. She indicated that,
while in Cherry Garden Lane, she had seen a car to whose
driver she had waved, and it was that car which had later
stopped across their path. The assailant, who was alone, had
hurt her head with a hammer, had tied her hands behind her
back with a shoe lace and had tied her mother with a blue
towel which he had torn. She had run away, but the man had
run after her, hitting her on the head, and had brought her
back to the others. Later, she gave further details of the man
chasing her, and hitting and tying up her mother. Later still,
when she was able to speak, she stated that the man had
asked for money, although it is to be noted that Dr Russell in
fact had no purse or handbag with her.

Descriptions of Suspect and Car

The chief eyewitness was of course Josie Russell who gave
direct evidence of the assailant. Other witnesses described
men who had apparently been seen in the vicinity at around
the time the murders took place. Descriptions were also given
by the witnesses of a car driven by the assailant or suspects in
the vicinity.

Josie Russell Josie Russell described the attacker as having
short yellow hair. According to Wright and Greenwood'’s Daily
Mail article (above) she said it was spiky. He was clean-
shaven, not wearing spectacles, medium build, aged about 25
and the slightly taller than her father, who is about 6ft. She
described his car as brown or red and clean and stated that he
was alone.

Other witnesses A number of witnesses described having
seen possible suspects in the vicinity at about the time of the
murders:

X  Atabout 4.10 pm a gardener saw what he thought was
a beige Escort, parked by a tree with the boot open.
Standing beside it was a man whom he described as about
5 feet 6, with quite short close-cut light hair, wiry, and aged
35-40. He seemed agitated and was looking across the
field towards Chillenden. Later, when the witness returned
with his dog, he saw, near the tree, a string bag with strips
of a blue towel which had been pushed into a hedge.

¥  Atabout 4.30 pm alocal woman had seen a clean-shaven
man of medium build wearing a dark blue baseball cap
and carrying a hammer.

X  Atabout 4.50 pm another witness saw a beige car, possibly
a 10 year old Escort, near a place called Rowling Court.
The white male driver had short fair hair and was aged
about 30 to 40. Near a tree at Rowling Court six separate
bloodstained strips of towel were later found which, when
fitted together, formed one complete towel identified as
belonging to the Russell family. (DNA analysis revealed that
the bloodstaining and some hairs which were recovered
from the torn strips of towel were consistent with having
come from the three victims.)

¥ Another local woman saw two men near the murder
scene, one with short blond hair “like Robert Redford,”
and the other with darker hair and carrying a clipboard.

She also saw a rust-coloured Ford Escort containing three
young men. One had a “Gazza” haircut and wore a red
T-shirt; another wore a baseball cap; the third resembled
an E-fit likeness published by the police.

Nicola Burchell Nicola Burchell assisted in the preparation
of one of the two E-fit constructs which featured in the case.
She had been driving home from work just before 4.45 pm
when, at a junction near the scene of the attack, a light beige
car like an old Escort had pulled out in front of her from a
short track, causing her to slow down. She followed it bumper
to bumper and the driver kept looking in his wing mirror. She
described the driver as round faced with chubby cheeks, aged
30 to 35, short gingery blond hair and a fair complexion.

Comparison of Witness Descriptions with Stone

and Levi Bellfield

Witness descriptions and Stone

It is interesting to compare Stone’s physical appearance with
the description given by Josie Russell of the assailant and with
the descriptions given by various eyewitnesses of possible
suspects seen in the vicinity at the time of the murders. For
copyright reasons we are unable to reproduce significant
images of Stone and Bellfield which have appeared in the
media, or the e-fit which has been widely reproduced in

the media. Interested readers can certainly inspect them by
visiting Google images.

Height Stone is said to be 5ft 7in, so significantly shorter
than Josie’s father, rather than “slightly taller.” Of course, to
a child a frightening assailant might well appear taller than in
fact he is, though the reference to the familiar figure of her
father would seem to reduce the impact of that distracting
factor. The gardener’s estimate of the suspect’s height (about
5 ft 6 in) could match Stone.

Build From the various images of Stone, which have often
featured in the national press and are taken from Google
images, his build might perhaps be described as mesomorphic
(medium), a build consistent with Josie’s description and that
by the first local woman. The description of build given by the
gardener could match Stone, from some of whose pictures he
might be judged to be on the wiry side.

Age Whereas Josie described the murderer as about 25, at
the time of the murders Stone was 36 years old although here
the difference may not be all that significant. The gardener’s
description of his suspect’s age would tally with that of Stone,
as would Nicola Burchell’s estimate.

Face Nicola Burchell’s description of the face of the man
she saw as round might at a pinch just about feasibly match
Stone’s, although it is perhaps more long than round, but to
describe Stone’s cheeks as “chubby” would be fanciful.

Hair The shade of Stone’s hair depicted in photographs
of him taken at around the time of the murders are not
inconsistent with the description given of him by investigative
journalist Jo-Ann Goodwin, who stated he had severely
receding mid-brown hair, although the colour as shown in
various photographs is perhaps inconclusive. Yet curiously,
in their 2005 judgment the Court of Appeal stated that he
shared with the driver the characteristic of “short blond hair”
(para.94). The Judges of the Court of Appeal had Stone sitting
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in the dock a few feet away but the combined natural January
and artificial lighting in the courtrooms at the Royal Courts of
Justice is never all that bright. In any event, the term “blond”
can refer to a range of shades but of much greater significance
is the fact that Josie Russell described the attacker’s hair as
“yellow,” which Stone’s hair most assuredly is not.

One might ask whether perhaps the Judges’ observation
of his hair as they observed him in court may to some extent
have been unconsciously coloured (if one may be forgiven
for using that verb) — or influenced — by Josie’s description.
Similarly, Josie’s description of the assailant’s hair as spiky
certainly does not match Stone’s hair. The gardener and the
Rowling Court witness both described the relevant person as
having short, light or fair hair. The second local woman spoke
of one of the two men she noticed as having short blond hair
and Nicola Burchell referred to short gingery blond hair. As to
colour these descriptions do not seem to match photographs
of Stone, in wide circulation, though photographs are
perhaps less reliable as to hair colour than Jo-Ann Goodwin’s
description.

Witness descriptions and Bellfield

Height Very significantly, Bellfield is 6ft 1in tall, exactly the
height to match Josie’s description of the assailant’s height as
slightly taller than her father Shaun.

Build The description given by Josie Russell of the assailant
and that of the suspect given by the first local woman as
medium build plainly does not match the corpulent Bellfield. It
has been reported that he weighs of the order of 20 stone (eg,
Wright and Greenwood, above). The description given by the
gardener of the man he saw as wiry clearly does not match
Bellfield.

Face Photographs of Bellfield from the time of the murders
clearly match Nicola Burchell’s description of the face of the
man she saw as round with chubby cheeks and would clearly
match Bellfield in more recent times.

Age As to age, the description of the assailant’s age given
by Jose as about 25 would Tally with Bellfield but the gardener
and the Rowling Court witness described men about 10 years
older than Bellfield would have been at the time.

Hair The question of hair colour is difficult. Whereas
every known photograph of Bellfield appears to show brown
hair (albeit with what may be the slightest suggestion of a
lighter tinge in at least three) a court artist’s impression of
Bellfield clearly conveys a yellowish or gingery colour. It is not
inconceivable that he may have used artificial colouring at the
time when some of the shots were taken. Very significantly
two of the photographs show him with what can only be
described as spiky hair, exactly matching Josie’s description.

Stone, Bellfield, and the E-fit Image

It can be confidently asserted that readers who consult
Google images might be hard-pressed to discern much

of a resemblance between the E-fit and Stone. However,
comparing the photographs of Bellfield and the E-fit readers
may well be struck by a resemblance around the eyes,

with not dissimilar eyebrows. The hair colour of the E-fit is
yellowish or ginger and could match the colour of Bellfield’s
hair in the court artist’s impression but the shape of the
forehead is different from Bellfield’s.

How Stone Came to be Arrested and the Role of Dr
Philip Sugarman
On the first anniversary of the murders the E-fit was shown on
the BBC TV programme Crimewatch. It was watched by Stone’s
psychiatrist, Dr Philip Sugarman, who telephoned the police
because he felt the E-fit bore a strong resemblance to his
patient, although, as he said, the hair was completely wrong.
In fact the E-fit depicted a full fringe. Stone’s arrest followed
onJuly 17, 1997, a week after the Crimewatch screening.
During Stone’s first trial journalists were told in private
briefings by senior police sources that Dr Sugarman, who
was not called as a witness, had reported that a few days
before the murders Stone visited the Trevor Gibbens Unit
in Maidstone, confided to him fantasies reminiscent of the
murders, and had sought, but had been refused, in-patient
admission (see eg, The Times, October 24, 1998). The briefings
were mentioned by Jo-Ann Goodwin in her Daily Mail piece
of March 13, 1999, in which it was stated that Dr Sugarman
had reported Stone talking of killing women and children and
murdering people in the woods using a hammer and had
given his opinion that Stone was a perfect fit for the police
psychological profile. The Mail article prompted a call from
Dr Sugarman, who was adamant that he had spoken to the
police only about the E-fit likeness (Jo-Ann Goodwin, Daily
Mail, March 24, 1999). The revival of the issue presumably
prompted Dr Sugarman to contact The Times and, on March
16, 1999, the paper acknowledged that he had never even
had a consultation with Stone at that particular time and
apologised for any implication that he had failed in his duty
to take the necessary steps to protect the public. It appears it
must have been a psychiatric nurse, Margaret Stuart, whom
Stone actually saw days before the murders, because at the
retrial it was sought to call her to attest to the fact that five
days before the murders Stone had uttered threats to kill
someone with a hammer. In the event her evidence was
ruled as inadmissible (see The Sun, October 5, 2001). Press
accounts do not reveal why but it is significant that a colleague
of Dr Sugarman was insistent in telling Jo-Ann Goodwin that
during all the years of treatment Stone said very little about
an inner fantasy life (Daily Mail, March 24, 1999). It is curious
that he should suddenly do so in such graphic detail, not to
his regular doctor, but to a nurse who had belatedly come
forward only after the police had been shown up for giving
wholly misleading briefings. (The nurse’s claim was discussed
in an independent report chaired by Robert Francis QC into
the failings of the healthcare profession with regard to Stone’s
mental condition prior to the murders: see national press for
September 26, 2006 on the report’s publication.)

Stone’s Car

Although at least two of the eyewitnesses described a beige
car and friends of Stone said that he had once driven a beige
car it was not part of the prosecution case that the killer’s car
was beige, presumably because Josie Russell described a red
car. Stone’s aunt gave evidence that, between May and June
1996, he had given her a lift in a very dirty old car, which was
dirty beige inside and looked a dirty red outside. (In interview
Stone denied giving her a lift in a red car.) There was evidence
that he often changed his cars, and they were generally old
ones. Two witnesses described seeing him in various cars,
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Levi Bellfield on his Tenerife ho

red, green, white and beige during the summer of 1996. In
interview following his arrest in July 1997 Stone denied having
owned a beige car over the previous two years.

Significantly, records showed that he had been stopped by
police in a white Toyota Tercel on July 5 and 16, 1996, that is
on days straddling the killings. The prosecution could provide
no answer for the fact that later minute scientific examination
of the car proved entirely negative. It may be noted that
although itemising a number of circumstantially incriminating
features of the case the Court of Appeal made no mention at
all of this important exculpatory factor. The Court of Appeal
referred to evidence (though not its provenance) that it was
Stone’s habit to carry a variety of tools, including a hammer
in whichever car he was driving. ([2005] EWCA Crim 105,
para.8). When interviewed after his arrest he denied carrying a
hammer in his car.

Bellfield’s Car and Link With Kent

At least two of the vicinity witnesses described a person

who may have been the killer driving a beige Ford Escort.
Emma Mills, Bellfield’s partner at the time of the Chillenden
murders, has stated that at that time Bellfield was accustomed
to using her E-registered beige Ford Sierra Sapphire to visit
Kent in order to sell drugs and work as a wheel clamper.
Interviewed for the BBC2 documentary The Chillenden
Murders, Mills (named simply as “Joanna” on the screen)
stated that one night he rang her to say that it had been stolen
from a car park and she went on to say that it had apparently
been found burnt out. She professed to give Bellfield an alibi
for the day of the murders, stating that July 9 was her birthday
and she particularly remembered it was the year her first child
was born and that he spent the day with her. She said that
although she could not be completely sure she believed it

was a Friday or Saturday. It was pointed out by a professional
contributor to the documentary that the day of the murders
was a Tuesday. In themselves these facts are not of particular
significance but provide some support for suspicions against
him.

The Absence of Identification Evidence
No witness made a positive identification at an identification

© REX/Shutterstock

parade. Nicola Burchell, the motorist who had helped in

the compilation of the E-fit of the driver of the beige Escort,
attended a parade 14 months after the murders, two months
after Stone’s arrest. She was unable to make a positive
identification and would go no further than to say that Stone
“looks very familiar. | don’t know why. There is just something
about him.” In evidence, she conceded that this could be
because he reminded her of an old acquaintance, a point
which had not been led by the prosecution but was assuredly
picked up by the defence from something that she must have
included in her police statement. Her tentative “identification”
proved to be of some significance in the light of the nature

of the alleged cell confession evidence on which the Crown
principally based their case against Stone.

When Josie Russell was shown the E-fits she recognised
them as being consistent with the appearance of the attacker
but she was unable to make an identification of Stone
at a parade (although at that time she was still severely
traumatised). The day after the first trial ended The Sun
newspaper published a photograph of Stone taken for his bus
pass days after the murders and it was reported that when
Josie saw the photograph in the paper she “jumped up” and
said “It’s him!” (The Sun, October 5, 2001.) Clearly more
prejudicial than probative, evidence of the episode was ruled
inadmissible at the retrial.

Conflicting Evidence about Supposed Blood Marks
on Stone’s Clothing on the Day after the Murder

An associate of Stone, Lawrence Calder and his partner Sheree
Batt, were called to give evidence about a visit by Stone to
their house, between 11.00am and 3.00pm on the day after
the Russell murders. Calder was a drug user and habitual
offender and at the time of the first trial was in prison for
deception. He alleged that Stone had turned up at his house in
the Toyota and had spots of blood down the front of the white
T-shirt he had on under a zip-up top and a large area of blood
on the groin area of his trousers. He claimed to have been in

a fight. Batt, on the other hand, remembered a few spots of
blood on the neck of his T-shirt.

Bearing in mind that they were giving their evidence over
two years after the murders, it is noteworthy that Calder
stated that the day in question was in August (and not July
10) but in cross-examination, Calder pleaded he was “no good
on dates” and anyway admitted having previously lied to the
police that he had been with Stone on the day of the murders
until about 5 or 6pm.

Sheree Batt said that the day of Stone’s visit was “two or
three” weeks before July 24. From the national press accounts
of the trial it was not apparent why that date was significant.
However, after the first trial her mother Jean Batt was
reported by Jo-Ann Goodwin to have stated that the day Stone
had blood on his T-shirt was July 23, which she remembered
because it was the day before she visited her son Kerry in
prison (Daily Mail March 24, 1999). Presumably there was
some connection between that visit and Stone’s visit but the
reports do not indicate what it was. In any event, Jean Batt
maintained that it was the police who had “rounded off” the
date for her daughter because Sheree could not remember it.
She also stated that the police tried to induce her to support
Sheree’s account with the offer of a financial reward and their
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help in an appeal against a drugs conviction.

It was revealed by the Francis inquiry that on July 10, the
day after the Russell murders, Stone had a consultation with a
psychiatric nurse and a social worker but, significantly, neither
noted any blood stains on his clothing (report, para.18.8).

Stone’s Supposed Knowledge of the District and the
Theft of a Lawnmower

In interview, Stone denied knowing the area in which the
murders had been committed but the prosecution alleged
that he did in fact know the area and had lived nearby when
younger. At his first appeal it was contended that at best the
evidence disclosed a knowledge of the locality of the murders
which could have been obtained when Stone was resident in

a children’s home (The Times, February 7, 2001). However this
was challenged by Stone’s sister Barbara who, interviewed

for the BBC2 documentary The Chillenden Murders (above),
stated that when she was 6 or 7 years old and Stone was 8 or
9, they were placed in a children’s home located about 4 miles
from the scene of the murder. Although they were separated
on arrival she was able to say that all the children in residence
were kept under continuous close supervision and were never
taken out on long rambles. She was adamant that there was
“no way Mick could have got to know the local area.”

The prosecution contended that Stone was lying when he
denied to the police in interview that he knew the area and
they invited the jury to speculate as to why. Their contention
was based on the evidence of a former criminal associate of
Stone’s named John Henry Porter, who had given a statement
to police on July 19, 1997, two days after Stone’s arrest on
July 17, and his initial interviews under caution. Porter alleged
that in 1991 he and Stone had been driving about looking
for farmhouses to burgle and that Stone was sufficiently
familiar with the countryside to be able to give directions
without a map, that, in other words, he “knew the area like
the back of his hand.” Indeed he knew the area within a half
mile of the scene of the crime, Porter recalled. Confronted
by Porter’s statement Stone explained that “their friendship
had become a mutual dislike for each other,” that Porter
had stolen his girlfriend and that he, Stone, had threatened
him with revenge. Porter, he surmised, had every motive to
lie. Interviewed for the BBC2 documentary The Chillenden
Murders, Stone clarified that while he was familiar with the
general area he had no specific knowledge of the particular
locality of the murder.

Stone was known to have stolen lawnmowers from
isolated homes in Kent and an orange one was taken from
a caravan in Chillenden on the day of the Russell murders.

It was alleged that three days later Stone offered an orange
lawnmower to his aunt for £10 but because she had not seen
the machine and so could not say if it resembled the stolen
petrol-driven Flymo the lawnmower evidence was excluded.

'The Notable Absence of any Forensic Link
It has already been mentioned that Stone’s Toyota betrayed
no microscopic evidence of any link with the murders.
Equally, very little microscopic evidence was recovered from
the murder scene, which was surprising given the extreme
savagery of the killings.

Reference has already been made to DNA evidence

consistent with a link between the victims and strips of towel
found near the location of the sighting of a possible suspect.
That evidence went to support the contention that the

person seen by the witnesses was the killer but it can hardly
demonstrate that Stone was the person seen. In addition to
DNA consistent with that of the three victims DNA was found
on the towel strips which came from another unidentified
person who was likely to have been the perpetrator. Much
later, for the purposes of pursuing appellate proceedings more
sophisticated forensic tests were conducted on the torn strips
of towel. Swabs were taken from all six ends and combined
and they yielded a complex mixed DNA profile. Apart from the
victim’s DNA, there were indications of the presence ofa 'Y
chromosome, that is exclusively male DNA. Significantly none
of the DNA components present were observed in the profile
of Michael Stone. He was positively eliminated as the source.
Years later, Levi Bellfield initially offered to supply Stone’s later
solicitor, Paul Bacon, with tissue samples for DNA comparison
but when Mr Bacon took him up on his offer in writing (with
an additional request for him to supply his fingerprints) he
never responded. However the forensic scientist contributor
to The Chillenden Murders, Dr Georgina Meakin, compared
DNA found on one of the towel strips and established not to
belong to any of the victims with samples furnished by close
relatives of Bellfield. Three components of the unidentified
DNA matched components in Bellfield’s profile from which it
was estimated that there was a one in 30 chance of a match
with Bellfield. However, there was no match with Stone, she
confirmed.

Of more significance four hairs were found on Josie
Russell’s beach shoes. Red fibres were found on or around
Lin’s body and more red fibres were found on a pair of blue
tights used to tie one of the girls.

Neither the hairs nor the red fibres were linked to Stone,
nor to anyone in his family or immediate family, and they were
not linked to the Russells.

The blood-stained fingerprint A single blood-stained
smeared fingerprint was discovered on the inside surface of
the girls’ lunchbox found at the scene. It shared a particular
type of ridge and loop formation with Lynn Russell’s finger
characteristics but she was considered highly unlikely to have
been the source because the lid of the box was closed and
the strong inference therefore was that the print must have
been left by the perpetrator. Curiously the particular feature
was similar to Bellfield’s finger characteristics but, significantly,
Stone was absolutely eliminated as the source.

It is an undoubted curiosity that none of these exculpatory
facts was even mentioned in the judgment of the Court of
Appeal when it upheld Stone’s conviction on his re-trial.

'The Supposed Link Through Stone’s Drug
Addiction

The black boot lace found at the scene

A black boot lace 99 centimetres long and knotted tightly

in three places was found 45 metres from the bodies

in circumstances suggesting that it had been dropped
accidentally by the killer. It carried traces of blood from both
girls and post mortem evidence showed that there were
injuries to Megan’s neck consistent with the use of the boot
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lace as a ligature. It was given exhibit designation SRG/27 by
Kent Police Crime Scene Investigator Griffiths.

Evidence of Stone’s use of a tourniquet to inject heroin
There was evidence that Stone was a heroin addict who kept
syringes and a boot lace in his car and that five or six times he
had been seen to use a lace as a tourniquet, wrapping it round
his bicep to raise a vein for the purposes of intravenous self-
injection while gripping the ends tight between his teeth (see
second appeal judgment: [2005] EWCA Crim 105, para 8).

In his police interviews Stone admitted injecting heroin
and using a rubber tourniquet and sometimes a tie, for that
purpose, but not, he said at first, a shoe or boot lace. Later he
said he might once have used a shoe lace, and then he said
that he might have used it a few times. He did not however
remember a black lace.

An expert called for the Crown had originally stated that
the lace had been subject to stretching which was likely to have
been the result of its use as a ligature. However it was only
in the second trial that he mentioned for the first time that it
was in every way consistent with its use as an IV tourniquet.

A drugs counsellor called for the Crown suggested that the
knots would actually enhance its use as a drugs tourniquet,
explaining why. However, an expert consulted by the makers of
the BBC2 TV documentary The Chillenden Murders, disagreed,
claiming that the knots would render it less efficient as a
tourniquet and more painful to use as such. If that be right, it is
nonetheless conceivable that as the lace had been used to tie
Megan Russell it is perhaps not inconceivable that it became
knotted as a result. In any event, the documentary makers
sought to disprove a connection between the lace and Stone’s
heroin use, but they appear to have overlooked the potentially
exculpatory value of the lace as a tourniquet. If it had clearly
been used as such and Stone was a heroin user, the likelihood
is that traces of Stone’s DNA would be found for example on
the ends of the lace, which Stone would have gripped in his
teeth. The absence of such traces would be highly significant in
negating any question of Stone’s guilt.

Tests on boot lace for DNA revealed no link with
Michael Stone

Continuity history of the boot lace in FSS custody: the Allard
report The continuity history of the boot lace SRG/27 while in
the hands of the Forensic Science Service (FSS) was set out in a
Casework Examination Report prepared for the Criminal Cases
Review Commission by FSS scientist Julia Allard and signed off
on October 19, 2010 (ref. FSS-GF-680 Issue 4) Appended to Ms
Allard’s report was a full tabulated chronology of examinations
relating to the lace or fragments taken from it between

July 1997, when it was submitted to the FSS laboratory

at Aldermaston and April 2000. Various photographs
accompanied the report.

Staged removal of fragments for testing When first
submitted to the laboratory the lace measured 97.5 cm in
length. It was received with one cut end and three knots near
the middle (which presumably accounted for the contrast
with 99 cm given as the overall length). Between August 1996
and January 1998 it was examined under the direction of FSS
scientist Roger Mann. The original ends were removed by him
and placed in two poly bags labelled “end A” and “end B.” Ms

Allard took over the case on January 31, 1998, when Roger
Mann left the FSS. Her notes show that in April 1998 the item
consisted of a length of black lace, 10 areas of which had been
marked and removed, and six pieces each in poly bags labelled
respectively end A, end B, warp 1, warp 2, warp 3, weft+edge.
By May 1998, 60 areas of the lace had been sampled for DNA
tests and by July a further 15 areas had been sampled. Each
area would have been only a few square millimetres so even
after sampling 75 areas for DNA a significant proportion of the
lace remained, confirmed by photographs.

Boot lace and six pieces returned to Kent Police At the
conclusion of her testing procedures in September 1998 Ms
Allard packaged the lace minus the 75 small extracts, together
with the six pieces in poly bags and returned them to the FSS
London laboratory exhibit store on September 22, 1998, from
where records show it was collected by PC Kelly of Kent Police
next day. In her report she observed that although the case
notes do not specifically state as much, her usual practice
would have been to seal the lace and all of the pieces together
in one package. There was nothing to suggest that the length
of lace was separated from the poly bags containing the small
pieces.

Further DNA tests Ms Allard reports that further DNA tests
were carried out later in 1998 (ie, after Sept 23) and in 1999.
These were on DNA extracts which had been retained at the
laboratory, not the original lace. Details of these subsequent
examinations and continuity up to 1999 were set out in the
appendix.

Findings

Saliva residues were found on 64 areas along the length of the
lace but tests for DNA on the removed pieces revealed no link
with Stone. Again, curiously the Court of Appeal were silent
about this. On the other hand, the DNA traces found on the
pieces may have been insufficient for the existing technology
to yield a DNA profile and the tests could not therefore be said
to be exculpatory in the strict sense of the word. Moreover,
there may have been serviceable DNA on the remaining intact
lace which was not tested.

Subsequent tests: Operation Cube

In October 2006, the FSS launched a “revolutionary new”
technique of DNA identification known as “DNABoost,”
described as the most important advance since the
introduction in 1999 of Low Copy Number testing (Hugh Muir,
“DNA discovery may crack old murder cases”, The Guardian,
October 5, 2006). The latter technique facilitated identification
by examination of microscopic samples but by 2006 a number
of serious misgivings had been expressed about its reliability
and “Operation Cube” was therefore set up nationally to study
its validity (Mark Townsend, “DNA scrutiny to prompt retrials,”
The Observer, December 23, 2007). During the 14 month
inquiry some 2,500 investigations were re-analysed, as a result
of which it was claimed that dozens of people who had been
cleared of charges, including murder and rape, might yet face
prosecution. Although Low Copy Number was introduced after
the original Chillenden murder investigation extracts of the
lace retained by FSS were tested again under the auspices of
Operation Cube in December 2007 in the hope of making a
positive identification from the DNA in the saliva. In the event
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nothing of further significance came to light.

Michael Stone seeks a review by the Criminal Cases
Review Commission

In the wake of his unsuccessful appeal against conviction at
the second trial Michael Stone applied to the Criminal Cases
Review Commission for a review of his case, requesting further
forensic examination of various items, including in particular
the largely intact length of boot lace, using the latest DNA
technology (application dated May 11, 2006). He subsequently
instructed a new solicitor, Paul Bacon of the firm of Bryan

and Armstrong of Mansfield, who invited the Commission

to include within their remit the possibility of considering
whether further DNA testing might lead to the identification
of “another significant person,” ie, Bellfield. However, in the
event — as will shortly be seen —there is now little prospect
that that will ever now be feasible.

CCRC refuse a reference: no new material available
On October 26, 2010 the CCRC decided that they would not be
referring the case to the Court of Appeal. There seems to have
been a very good explanation for the Commission’s decision.
Quite simply there was no material to justify the re-opening of
the appeal.

Appreciation of the key importance of the boot lace
It was abundantly clear that of all the objects recovered
from the scene the one which potentially offered the most
compelling opportunity to cast light on the identity of the
murderer was the boot lace, with its saliva traces and the fact
that whoever used it to tie up the Chillenden victims had also
almost certainly used it previously as a drug tourniquet. As
Michael Stone had admitted employing that particular method
to inject heroin, positive proof that his DNA was not on the
boot lace would almost conclusively have exonerated him in
the light of the other aspects of the evidence in the case. With
techniques advancing all the time in the development of DNA
detection and analysis all those involved in the case, and Kent
Police in particular, would have been only too well aware of
the importance of the boot lace. It is against the background
of that undoubted awareness that events took a curious turn.

A mysterious disappearance
Query raised by the FSS Kent Police duly sent the FSS what
purported to be Exhibit SRG/27 but on May 4, 2010, FSS
scientist Dr Jonathan Whitaker emailed the CCRC to point
out that they had been expecting to receive from Kent Police
the remains of the largely intact boot lace, with only the tiny
areas removed as a result of the earlier work conducted.
Yet all that had been sent, he stated, were six small fabric
samples originally taken from the lace, each contained in
its own self-seal poly bag, together with an empty exhibit
packet bearing what appeared to be the original “CJA” label
for SRG/27, the boot lace, but no boot lace (CCRC, Statement
of Reasons, para.152.) In subsequent exchanges with the
Commission Dr Whitaker confirmed that the testing which
had been envisaged for the boot lace could not be carried out
on the six fabric extracts (ibid, para.153). In other words, the
boot lace (and not the fragments) were indispensible for any
further meaningful testing.

Kent Police response When asked by the Commission

for their response Paul Phippin of Kent Police replied on

May 21, 2010, that he had carried out a comprehensive
search of police exhibit stores for the lace but had found no
additional material from SRG/27, and on the 28th he sent

an email which repeated the declared belief of Crime Scene
Investigator Griffiths that the boot lace had been “tested
close to destruction” (ibid, para.54; see later for comment

on this). Mr Phippin also stated that he had spoken to the
original Senior Investigating Officer, whose recollection was
that “every conceivable test” had been carried out on the boot
lace “under the advice of Julia Allard and Jonathan Whitaker”
of FSS, the most recent of which had been conducted under
the Operation Cube” programme in December 2007. Finally
Mr Phippin affirmed his belief that what had been sent to the
Commission (for the purposes of further testing by the FSS)
was all that had been originally returned to the police by the
FSS. In other words, he was asserting, the FSS could not have
returned the near complete length of boot lace to Kent Police
after conducting the original tests in 1998.

FSS rejoinder As already mentioned, Julie Allard of the FSS
in her report dated October 19, 2010, stated that the length of
lace, minus the cut ends and the 75 small extracts which had
been removed from it, was replaced in the original labelled
packet and returned to the FSS laboratory in London, where
records showed it was collected by PC Kelly of Kent Police on
September 23, 1998. According to the CCRC she “conceded”
in her report that this was not specifically stated in the case
notes (ibid, paras.155 and 156) but, as we have seen, she
asserted that it would have been her normal practice to seal
the lace and the non-retained pieces together in one package.
The clear position of FSS, then, was that since the six bags
went back to Kent Police in 1998 so must the largely intact
length of lace and would have remained in Kent Police custody
until such time thereafter as it was lost or mislaid.

CCRC evaluation of the conflict of assertions It was clear
that whereas the FSS were saying that the complete length
of boot lace had been sent back to the police in 1998, Kent
Police were asserting the contrary: namely that what had been
sent to the FSS in 2010 was what had been received by the
FSS in 1998. It followed that if the FSS were right the almost
complete length of boot lace had been sent back to the police
in 1998 and since it was never returned by the police to the
FSS in 2010 it must have gone missing after being returned to
police custody. In the view of the Commission there was no
possibility of reconciling the two positions and “no rational
basis on which the Commission could prefer one version of
events over the other” (para.157).

An objective assessment of the conflict over who lost the
lace

The Commission may have felt the need for diplomacy

in refusing to take sides and to avoid making a judicious
assessment of the competing positions. We are bound by no
such compunction.

FSS account The first matter, then, to consider is Ms
Allard’s assertion that the almost complete length of lace was
sent back to Kent Police in 1998 after testing. Although in her
report of October 19, 2010, she observed that the 1998 case
notes do not explicitly refer to its having been returned there
would be no reason to state the obvious. Forensic laboratories
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routinely return exhibits to submitting police forces after
testing unless retained for some specific purpose. If an item

is retained that will be noted down, not if it is returned. It
would be odd to say the least if the six small fragments in
individual polythene bags had been returned but the far more
prominent near-complete bootlace negligently mislaid in the
laboratory. Of course, had it been lost the scientists might
have been tempted to cover up for their embarrassment by
not mentioning or noting down the episode and hoping the
loss would be attributed to subsequent police neglect. On the
other hand, they would have been taking a not insignificant
risk that the police would not be equally neglectful, would
check the items on their being handed over and would point
out the fact that the near-complete length of lace — the

most prominent component of SRG/27 and a vital piece of
evidence in the case — was missing from its labelled bag.

We do not know how diligent an officer PC Kelly was. But it
must be assumed that if not that officer, then certainly the
investigating team, knowing how important the lace was to
the prosecution case, would have been zealous in ensuring it
had been safely returned to them. The absence of any record
suggesting that in 1998 the lace had not been returned by the
FSS alone speaks volumes for its having been returned safely
to the police. But there is another fact we refer to later which
proves beyond doubt that it was indeed returned. Although it
is true that there have been some very rare instances in which
forensic scientists have been suspected of corrupt practice
there is absolutely no reason to suppose that Allard was other
than meticulous and utterly scrupulous.

Kent Police It is not suggested that the officers referred to
by the CCRC in their Statement of Reasons were not similarly
proficient and honest. However, for them baldly to assert
that if the near-complete length of boot lace was not sent
to the FSS in May 2010, then it could not have been sent
by the FSS to Kent Police in 1998 is as near a declaration of
wishful thinking as it is possible to imagine. As an article of
faith alone it is surely trumped by the eminently methodical
scientist Ms Allard’s precise account of her usual practice,

a practice in clear accord with the generality of procedure

in the forensic science community. The suspicion of illicit
removal of the lace from the exhibits store is hardly dispelled
by the picture of Paul Phippin conducting his “comprehensive
search” by going down on his hands and knees, deploying a
torch under shelves, feeling behind stacks of bags or checking
to see if the lace had not got lodged between files. If it was

in a sealed package would it really have been likely to come
adrift from the package as a result of rough handling? More
to the point would have been an audit of records relating to
the management of the exhibits store. It was presumably
housed in secure premises, permanently staffed by an
attendant, protected by CCTV surveillance and accessible only
by authorised police personnel or members of civilian police
staff. Only such a person could have removed the lace — only a
person with awareness of its significance and the motivation
to do so. Was a register maintained of those entering, giving
the date and time and the purpose of the visit? Would anyone
entering have been required to sign a register and would the
register require a record of any exhibits retrieved? Did Mr
Pippin conduct such an audit? Even if he did it would not have
eliminated the possibility of theft.

“Tested to destruction” The reported belief of Crime Scene
Investigator Griffiths that the lace had been “tested close to
destruction” seems as lame as it is speculative. It is far from
clear on what facts or assumptions he professed to base his
belief and in any event is contradicted by the FSS response. It
is difficult to envisage what tests would have involved such a
degree if destruction. In any event the FSS were quite clear that
most of the lace was left intact after the removal of a number
of tiny pieces amounting to only a very small total area. It
seems fair to conjecture that Griffiths was merely latching on
to the expression “tested to destruction” as a catch phrase
unconsciously to afford comfort to his no doubt embarrassed
Kentish colleagues.

Conclusive proof that Kent Police last had custody before
the lace disappeared There is, however, one fact which proves
that the lace was returned to Kent Police by FSS in 1998. It
would have been taken to court for each in turn of the trials in

1998 and 2001 respectively so that it could be shown to the jury.

It is understood that a substitute lace was used to demonstrate
how the lace would have been used as a murder weapon and
while the court would have wished to ensure that they broadly
corresponded health and safety considerations would almost
certainly have precluded removal of the exhibited lace from
the sealed package. Since therefore there would have been
absolutely no legitimate reason to remove it in court or for

any of the legal teams or the police to have done so after the
conclusion of the second trial the lace and the six poly bags

would almost certainly have remained packaged together at that

stage. Since the six poly bags with fragments went back to the
Kent Police exhibits store it follows that the lace had gone back
too.

Our conclusion Bearing in mind the keen awareness of
Kent Police as to the potential importance of the boot lace,
the enduringly high profile of the case and the fact that the
police would have been invested with the heaviest burden of
responsibility in safeguarding key exhibits the disappearance
of the lace is extraordinary, not to say breathtaking. According
to a press release by Bryan and Armstrong Solicitors on the
decision of the CCRC, when told of this Michael Stone was not
surprisingly “absolutely appalled” (October 26, 2010; http://
www.ismichaelstoneguilty.info/m_s_stone_press_release.
pdf). He will not be alone. It is of course not unknown for
exhibits to become detached from their packaging for innocent
reasons and in consequence negligently mislaid. However, we
would maintain that for the reasons developed in the previous
paragraph it more than likely went missing from the exhibits
store at some stage after the second trial. By the time the CCRC
resolved to have the boot lace re-tested there would have been
a widespread awareness of the rapid progress of the science of
DNA detection and of its potential to destroy the Crown’s case
against Michael Stone.

‘The Significance of the Total Lack of Forensic
Evidence

In accordance with Lockhart’s Principle that “every contact
leaves a trace” the Home Office pathologist readily conceded
that the murderer would have been bound to leave a trace of

himself at the scene. The defence rightly therefore placed strong

reliance on the absence of any scientific evidence linking Stone
with the murders. However, the significance of the forensic
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evidence is not merely that it fails to implicate Stone, but that
it points to the culpability of some other unidentified person.
In cross-examination the officer in the case, DCI Stevens,
admitted that the police had failed to trace a number of
suspects and suspect vehicles seen near the murder scene.

Stone’s Alleged Confessions to Co-inmates in
Prison

In police interviews running to around 1,000 questions

Stone protested his innocence of the murders although he
claimed to be unable to remember what he was doing at

the time. (Presumably this was supposed to be suspicious in
the context of such a high profile killing on the basis of the
argument that everyone remembers what they were doing
when Kennedy was shot). At the first trial evidence was given
of Stone’s assertion that he had thrown away clothes he wore
around the time of the murders because he had put on so
much weight but this was excluded from the retrial (The Sun,
October 5, 2001).

In contrast with his denials when interviewed by the
police, if the prosecution were correct Stone had little
comparable compunction about unburdening himself to at
least three prisoners while on remand after his arrest and it
was to these that the prosecution had to resort in the absence
of concrete, non-confessional, evidence.

In both of Stone’s trials the prosecution relied principally
on a more or less full blown confession he allegedly made to a
fellow inmate, Damien Daley, while on remand in Canterbury
prison. Daley, the “star” witness in the case, was known as
the “Hard Man” of Canterbury Prison, and had convictions for
robbery, burglary and assault. In Stone’s first trial reliance was
also placed on incriminating comments he allegedly made to
two other prisoners but these did not feature in the second
trial. However, it was common ground in both trials that
without the evidence of the confession to Daley there was no
case against Stone.

'The Alleged Confession to Damien Daley

The confession

In September 1997 Damien Daley was in Cell 3 of the prison’s
segregation unit because he was under investigation for taking
money to “sort out other inmates’ problems”. On September
23, Stone was brought into Cell 2, the adjacent cell. It could
not be disputed that Daley had no foreknowledge of this.
According to Daley, at about 8.00 to 8.30 pm several other
prisoners were screaming and shouting at Stone and asking
him what he was in for. He replied robbery and intimidating
witnesses but the shouting continued for 5 to 10 minutes
until Daley told them to shut up and leave Stone alone. It

was claimed that through a crack in a pipe which connected
their cells Stone then thanked Daley and said he was his
“mate”. Daley told him to shut up but carried on listening.
Stone allegedly then mentioned “something about” an
identity parade and he said “If it wasn’t for that bitch, if she
hadn’t picked me out, I'd have been all right” (quoted in press
reports). In the transcript of the Court of Appeal judgment in
2005 he was quoted as having said “I'd been okay if that slag
hadn’t picked me out” (para.10). He began “rambling on about
smashing eggs and the inside being mush or something.”

Daley told him to be quiet. He claimed he did not really know
what Stone was talking about but he then started reading
about the Chillenden murders in the Daily Mirror.

The edition of the paper which Daley had in his cell
made no mention of the result of the parade, which had
been withheld, although it had been reported that Josie had
attended a parade. Daley claimed he had not appreciated that
there had been a survivor. It dawned on him that Stone was
talking about the case so he went back to the pipe, began to
talk to Stone and was “dumbstruck” listening to what he had
to say. Stone described tying up the victims with wet towels
and a shoe lace or short lace although he said he didn’t need
to because they were out of the game anyway. Daley thought
Stone called them paupers and that they “didn’t have what
he wanted.” Stone said something about one of them being
disobedient in trying to run away but not getting very far and
he referred to “whores and bitches.” He said the dog made
more noise than they did. He talked about making someone
watch, but they closed their eyes and he hit them. He talked
about a swimming costume, which he had sniffed and had
been aroused to an orgasm, or nearly orgasm. Daley said it
was like being told a horror story. The conversation lasted
about ten minutes and Daley claimed he was so upset by the
confession that he told Stone to shut up and began punching
the walls of his cell. He spoke of telling Stone that he was
going to tell the “screws” and Stone replied that they wouldn’t
believe him but that even if they did he, Stone, would be
“nutted off,” that is declared insane, and that he would be out
and then it would be Daley’s children.

Confession aftermath

On the morning after the alleged confession, September 24,
Daley was ostensibly in such distress that he was moved to
another cell, although evidence of his distress was excluded
(evidence of Dr Whiting, Canterbury prison senior medical
oficer: see 2005 judgment, para.40). Prison officers gave
evidence that on that same morning Daley asked to speak
to them about the man in the next cell talking to him. They
checked that it was possible to communicate along the pipe
between the two cells without voices being raised. (Before
Daley gave evidence in the second trial, and unknown to him,
the jury had been on a view of the cells, to see whether and
how communication could be carried along the pipe.)

An important aspect of Daley’s alleged behaviour after
Stone had confessed was his claim that he consulted his uncle
about the “criminal code that you don’t hurt women and kids
and don't talk to the police” and that his uncle assured him he
would not be “grassing” by revealing what had been said by
Stone. He then made a statement to the police on September
26, which accorded with the evidence he ultimately gave.

Confession details already in the public domain or
deducible from material in the public domain

Several items in the confession tallied precisely with the Daily
Mirror article and in both trials the prosecution conceded that
there was nothing in the remarks which Daley attributed to
Stone which was not already either in the public domain or
capable of being inferred from material in the public domain.
In other words, Daley could have put together the confession
details from what he had read rather than from anything Stone
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had said to him. Relying on this point in his speech to the jury
William Clegg QC for the defence described it as the classic
hallmark of the fabricated confession.

The supposed “special knowledge” utterance
According to the prosecution, however, the opening remark
Stone uttered about being picked out at the identification
parade could not be explained by reference to the Daily
Mirror report. The argument was endorsed by the Court of
Appeal, who pointed out that the attribution of the remark
to Stone could not have been based on information in the
public domain, since the result of the parade — that is, Nicola
Burchell’s assertion that Stone looked very familiar to her) had
been withheld. Such utterances are a form of those known
as “special knowledge confessions” (see, eg, Wolchover and
Heaton-Armstrong, Confession Evidence, London: Sweet
and Maxwell, 1996, 1-035). However, as the professional
participants in the BBC2 documentary The Chillenden Murders
pointed out, the argument was self-evidently weakened, if not
negated altogether, by the totality of the Daily Mirror report
itself. The headline over the report read “Josie sees murder
suspect on line up” and the text contained the statement that
“the result was not revealed but Crown Prosecution Lawyers
are no doubt considering whether to charge the suspect.”
From this combination of references it may be envisaged that
Daley could easily have been inspired to assume that Josie had
indeed identified Stone.

As the legally represented suspect, Stone would
presumably have been privy to the fact that Josie had failed
to identify him. Similarly knowing that Nicola Burchell had
also failed to identify him in any positive, legal sense it seems
rather unlikely that any irritation he might have felt about her
comment that he looked familiar would have been sufficient
to trigger the angry explosion of venom against her attributed
to him by Daley. Stone must have realised that at that stage he
most certainly would not have been “all right” if she had not
said he looked familiar.

The extreme oddity of confessing promptly after going on
segregation to avoid false allegations of confession

It is of considerable importance that Stone, as he claimed,

was in the Canterbury segregation wing at his own request
because prisoners at the previous prison where he had been
on remand had apparently tried to attribute false confessions
to him. In the words of defending counsel he had a deep-
seated fear of prisoners making up false confessions against
him because of the nature of the crime. After the first trial the
Home Office did not demur when asked by Jo-Ann Goodwin to
confirm that Stone had been moved to segregation expressly
at his own request (Daily Mail, March 13, 1999). This was
apparently not disputed at the second trial. (In their 2005
judgment, at para.13, the Court of Appeal acknowledged that
Stone had asked to be put in the segregation unit at his own
request to protect himself from false stories of a confession.

It appears, then, not to have been disputed.) Yet, as counsel

so graphically and succinctly observed in addressing the jury:
“Having been put in isolation and segregation, you are being
asked to believe that the first thing he does when he gets in his
cell is start making a full confession to the man next door.”

Possible Motives for Concoction Suggested by the

Defence at Various Stages

Suggestion that Daley wished to gain advantage from
the authorities

In cross-examination at the first trial it had been put to Daley
that he had been motivated to invent the confession by the
hope or expectation that the prosecution would abandon
charges against him of arson, robbery and serious assault.
Indeed, those charges had been dropped in the run-up to
the first trial. Daley’s response had been to claim that it had
never occurred to him that there was any connection with
the dropping of the charges. He made no bones about the
fact that he was a seasoned criminal and an inveterate liar.

In a memorable exchange reiterated by the Court of Appeal,
he stated “I lie to get by in life . . .  am a crook. That is what
crooks do. They beg, borrow, steal and lie, however they can,
to get by in life,” (para. 32). He insisted nevertheless that his
motives were purely altruistic because of the nature of the
crime. His general response was perceived to have struck

a chord with the jury. In their 2005 judgment the Court of
Appeal observed (at paras.69 and 86):

“At the first trial Daley had been cross-examined to
suggest improper motive on two bases, both of which
were ultimately abandoned. At the second trial counsel, as
his note to this Court shows, had recognised that cross-
examination on these lines would not be desirable and
would have been, as Mr Sweeney [prosecuting counsel] put
it “damnably and incontrovertibly rebutted.” . . . Defence
counsel had seen at the first trial what happened when he
suggested to Daley that he had been motivated by actual
or perceived advantage. Accordingly, and no doubt, wisely,
he deliberately avoided any such suggestion at the second
trial.”

In the second trial the defence did not challenge Daley’s
assertion during the course of his evidence in chief that before
coming forward to make a statement he had obtained his
uncle’s assurance that to do so would not make him a “grass”
because the crime involved breaching the criminal code “that
you don’t hurt woman and kids.” In re-examination Daley
rounded off his explanation of why he was giving evidence
with a flourish: “I just feel guilty about that little girl.” This was
a remark which the Court of Appeal supposed “must have
been devastating to the defence.”

Although at the second trial counsel did not put to Daley
that he was motivated to lie in order to gain credit with the
police or authorities he did make such a suggestion in his
closing speech (2005 judgment, para.53). However, the tactical
decision to forego in cross-examination the suggestion of
motive of the gain of advantage from the authorities had clear
repercussions on the appeal submission that there should
have been a direction on a possible motive of such gain. On
appeal it was submitted that there was a duty to give the jury a
special direction that Daley was inherently unreliable because,
inter alia, as an experienced criminal and a prisoner facing trial
he would know he stood to benefit from assisting the police
(see para.61).

The secret mentor Such direct evidence of a link between
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Daley’s claim and the dropping of charges against him has now
been given an airing by the makers of the BBC2 documentary
The Chillenden Murders. It will be recalled that in his evidence
Daley claimed that he had consulted his “uncle” on a prison
visit about the criminal code rule of not “grassing” to the
police but that the visitor gave his blessing to informing on
Stone. The relationship of the visitor was revealed in an
interview he gave to the programme makers. He was not

in fact Daley’s uncle but someone who at the time of the
making of the programme had been a friend of Daley’s family
for nearly 50 years. He stated that he had been asked by the
family to visit Daly who was on remand, significantly, for the
petrol bombing of a local night club. During the visit Daley
asked the family friend if he knew Michael Stone. The visitor
said he had never heard of him. Daley explained he was a
“nonce case. He’s been arrested for murder, them children
that were killed at Chillenden.” The friend asked Daley,
“What’s that go to do with you?” but, rather than giving his
approval for Daley to inform on Stone, he continued “My
advice to him was: your duty as a normal con is to do him if
you think he’s done children. It’s your duty to attack him if you
can, but you do not give evidence against anybody else in this
prison. That was the end of that conversation with Damien
Daley.” Two weeks later, the visitor claimed, he saw Daley
walking up the road and he pulled over and “I asked him how
the hell he’s out of prison. He replied ‘They call me the Teflon
dame [or possibly Damien] now. They can’t make nothing
stick” And | said ‘More like you’re giving evidence against

that guy, ain’t you? You’ve done a deal with the police. You're
fitting Stone up, aren’t you?’ And he said ‘Yes. He admitted to
me that he was fitting Stone up.”

Suggestion that Daley Wished to ingratiate himself
with other inmates

It was also part of the defence strategy to suggest that Daley
knew he could gain kudos from his fellow inmates because the
case involved an attack on women and children. In the first
trial, counsel had felt free to make this suggestion to Daley
explicitly and with the suggestion of the hope of advantage

to be gained from the authorities it prompted the supposedly
impressive response from Daley that his motives were purely
altruistic. In the second trial it seems to have been hinted at in
a much more circumspect manner, in effect disguised within
the suggestion that his motive for invention may have been a
distaste for Stone and the nature of the offences. Although we
have not perused the transcript of Daley’s cross-examination
on the point its substance is tolerably clear from the 2005
judgment of the Court of Appeal (para.90). The court was
apparently thinking of Stone’s alleged confession to Daley
that he had achieved orgasm by sniffing a swimming costume
when they referred to the “potential motive of Daley’s own
prejudice against ‘nonces’ [sexual offenders] and the further
potential motive of currying favour with fellow prisoners who
were similarly prejudiced,” and went on to observe: “This

was an area where, in cross-examination, defence counsel
understandably trod delicately. He elicited that, in Daley’s
eyes, the defendant was a ‘scumbag’ and in prison the
defendant would have every reason to watch his back.” (It was
the latter concession which carried the implication that other
prisoners would have applauded Daley for denouncing Stone.)
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Showing a dark sports saloon car-(second left behind tree) being
followed by a white mercedes driving towards walton station from which
Missing schoolgirl Milly Dowler was walking at between 4.15 and 4.16pm
on March 21 2002 - just minutes after Milly was last sighted.

As with the suggestion of motive of gain from the police,
although not put to Daley in cross-examination defending
counsel in his closing speech did make the suggestion that
Daley was motivated to lie by the wish to obtain kudos from
other prisoners. As with the point about motive of gain of
advantage from the authorities, that the defence chose to
avoid making the head-on suggestion to Daley of motive to
gain kudos from other prisoners did likewise have an impact on
the submission that there should have been a direction to the
jury about such a possible motive.

No specific warning required about possible motives to
lie without an evidential basis

It was submitted on appeal that although it was only in
counsel’s closing speech in the second trial that the suggestion
had been made that Daley may have lied in order to gain
advantage from the police or kudos from other prisoners,

the Judge’s duty to give a special warning as to the “inherent
unreliability” of a co-prisoner’s evidence and the possibility

of such motives did not cease simply because it had not been
put to Daley in cross-examination. It was submitted that the
general direction which the judge did give the jury about the
need to exercise care in assessing Daley’s evidence was not
adequate to the need for a special warning as to the potential
unreliability of the particular type of evidence in question (see
paras.53 and 55). Rejecting the submission the court stated
(paras.84 and 88):

“[1In a case where the defence has deliberately not cross-
examined the informant as to motive of hope of advantage,
the law does not require the judge to tell the jury that,
merely because the informant was a prisoner, there may
have been such a motive. . . . We reject [the] submission
that intrinsic concerns about a potential motive to gain
advantage with the authorities are so great as to require a
direction, even though defence counsel has not alleged any
in cross-examination.”
Very much in keeping with the thinking behind this passage
the court also commented that “in a case where the defence
has, for good reason, deliberately not asked about motive, it is
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difficult to know what the Judge is supposed to say” (para.79).
On the other hand, the court do not appear to have been
suggesting that the duty to give an appropriate warning arose
merely where the witness had been cross-examined as to
motive. The implication from what the court went on to say
was that cross-examination had to produce a reply or response
leaving open the possibility of motive. Referring to a passage
in R. v Beck expressing the desirability of an appropriate
warning the court noted that that passage referred specifically
to cases “where there is material to suggest that a witness’s
evidence may be tainted by an improper motive” (para.89,
citing [1982] 1 WLR 461, at p.469A, per Ackner LJ). Again,
the court referred to the fact that in Pringle ([2003] UKPC
9, para.31), and again in Benedetto ([2003] 1WLR 1545, PC,
at para.34, per Lord Hope), which involved a cell confession
attested to by a co-prisoner with a bad character, the Privy
Council had said that:

“indications that the evidence may be tainted by an
improper motive, must be found in the evidence.”

Cross-examination in the first trial had elicited a scornful
riposte from Daley. Had he been challenged to the same effect
in the second trial the Court of Appeal would doubtless have
held that his response left “no indication that his evidence
was tainted by improper motive.” On the other hand, merely
denying an ulterior motive would not necessarily remove an
indication of its taint; the ebb and flow of cross-examination
might reveal facts or leave unanswered questions from which
the possibility of motive might reasonably be inferred.

However, there would need to be some material basis
for such an inference. In the first trial Daley’s assertion that it
had never occurred to him that the charges he was facing had
been dropped because of his evidence was never gainsaid and
so no taint was indicated. Had the authorities admitted that
charges had been dropped because of his evidence that would
clearly have featured as an important plank of the whole
defence. It may be that hidden influences connected with
the Stone case were brought to bear in the disposal of those
charges, but no evidence to that effect was uncovered (if ever
even pursued).

Daley’s Drug use and the Suggestion of Mental
Instability

The defence placed considerable emphasis on Daley’s proven
history of instability and drug use. His instability clearly went
to the issue of his reliability as a witness. The relevance of his
drug use was essentially three-fold. First, it went to the issue
of whether he had a motive for achieving release from the
segregation unit. Secondly, it went to the issue of his reliabilty.
Thirdly, between the first trial and Stone’s appeal against his
conviction after the second trial Daley was shown to have told
a number of lies about his drug use and these went to the
issue of his credibility.

Suggestion that concoction was a means of obtaining
access to drugs

Much of the subject matter of Stone’s appeal in January 2005
related to the issue of Daley’s drug taking and addiction. An
important aspect of this was the possibility canvassed on

appeal that it may have provided direct motive for him to
concoct a false confession by enabling him to obtain release
from the segregation unit at Canterbury and reach a part

of the prison were drugs were more readily available (para.
31). Indeed, after making the allegations Daley was moved
from the segregation unit by the prison governor. However,
although after the first trial there eventually emerged
substantial evidence that Daley had become increasingly
dependent on heroin, there was, according to the Court of
Appeal:
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“no evidence whatever that Daley was suffering withdrawal
symptoms when he was placed in the segregation unit

on September 9, 1997, or in the following weeks. On the
contrary, medical records from Canterbury prison, when
Daley was in custody until October 10, 1997 were disclosed
to the defence and gave no indication that Daley was
suffering from any such symptoms. A statement from the
Canterbury senior medical officer, Dr Whiting, which dealt
with evidence of Daley’s distress post confession excluded
by the trial Judge, says that Daley was in good health on his
arrival at Canterbury; and Daley’s statement that he was
not taking any medication, seems to have been confirmed
by the doctor on examination. An assessment sheet on
September 15, after Daley was placed on segregation, but
a week before the alleged confession, recorded that there
was no history of drug abuse, which is inconceivable had
he been showing withdrawal symptoms at the time... . In
reality, the only evidence of drug abuse, at or around the
time when Daley said he heard the appellant confess, was
that contained in disciplinary adjudications and reports,
some weeks later, at ElImley Prison, which were disclosed to
the defence and related to possible drug abuse, in October
and December 1997” (paras.40 and 41).

Disclosure of these facts —amounting to the absence of
any compelling need for Daley to get out of the segregation
unit — had led to trial counsel’s tactical decision not to
pursue movement out of segregation as a viable motive for
concoction. The suggestion was nevertheless pursued on
appeal, when it was contended that the Judge was duty bound
to warn the jury that Daley “had an obvious motive to win
transfer out of segregation” (para.61). The submission was
rejected, the court noting that it would “in any event, have
been inconsistent with the case run at trial, namely that Daley
had engineered getting into the segregation unit and stayed
there as long as was needed to fake the confession” (para.69).
Since Daley was already in the segregation unit when Stone
arrived there it is not apparent how or why it was suggested
at trial that Daley could have known in advance that Stone
was going to put himself into segregation. Indeed, the court
referred to the fact that “[t]he defence alleged preparation in
circumstances where, on any view, it was pure chance that the
defendant was placed in the cell next to Daley” (para.73).

Daleys lies about his drug abuse

A prominent feature of the history of the case was the gradual
emergence as the years have passed of evidence of the extent
of Daley’s drug use, although in the 2005 appeal the defence
accepted that the failure of the authorities to make full early
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disclosure had been inadvertent (para.29). At the first trial

he maintained that he had never taken heroin in prison. At
the second trial information disclosed after the first trial
about prison disciplinary findings against Daley in late 1997
exposed his attempt in the first trial to conceal his drug use as
untruthful. The result was that he was forced to make limited
admissions about taking pills which showed up as opiates
during a drug test and which had led to his being disciplined
and having to admit therefore to lying first time around.

He made a facile attempt to explain away his lies in the
first trial by claiming that they had been irrelevant to his
evidence about the confession. He also claimed at first that
in spite of being tested positive for heroin he had not taken
the drug. However, when he was pressed about lying on the
issue of his drug habit and asked if the disciplinary finding had
been a miscarriage of justice he specifically admitted having
tried every drug and he made the now familiar response about
being a crook and lying to get by in life because that was what
crooks did, although on the confession he was not lying, he
insisted. His no doubt sanctimonious attempt to disarm the
jury in this way may well have had a certain meretricious
appeal about it which perhaps invested him with a superficial
veneer of frankness in the eyes of the jury. For all one can ever
know it may have taken the sting out of the defence argument
that his admitted lies rendered his evidence on the confession
incapable of credit.

After the second trial information was disclosed which
revealed graphically that Daley’s drug history was significantly
greater than he had admitted in the second trial and exposed
those limited admissions as a further attempt at deliberate
concealment of the true extent of his drug history. It is
unnecessary to give the details here. They were fully set out
by the Court of Appeal in their judgment in January 2005
(paras.34-35).

It was argued on appeal that the new information about
Daley’s drug taking exposed the true dimension of his lying
and that full disclosure before the second trial would have
enabled the defence to discredit him as a liar with significantly
greater impact on the jury. With the new material, it was
argued, “the jury would have better appreciated the extent
to which Daley was lying, not only because of his lies, but also
because of the unreliability stemming from his drug addiction”
(para.36).

The court remained unpersuaded (see paras.37-43). It
was accepted that the newly disclosed material undoubtedly
provided evidence that Daley concealed an addiction to heroin
and suggested a dependency on benzodiazapine in the form of
diazepam and temazepam. It was accepted that in the absence
of that material trial counsel had been unable to suggest such
an addiction, as a result of which the jury remained ignorant
of it. However, the court did not accept that the material
carried the weight suggested by the defence and had to be
viewed in the context of what Daley admitted about himself at
trial. While the new material showed a dependency on drugs
and brought into sharper focus the lies Daley told, in the end
it made no material difference. It must have been obvious to
the jury that Daley was deeply flawed, a hardened criminal
who on his own admission had taken every type of drug and
who lied when it suited him, as when at his first trial he had
lied specifically about not taking heroin because he thought it

had no relevance to the evidence which he gave. In the light
of his admissions of lying, and about taking heroin, evidence
that he lied to a greater extent than was apparent at the time
of the second trial, did not significantly affect the quality of
his evidence. The jury was well aware that he was not only
prepared to lie, but to do so on oath. In those circumstances,
the additional material showing addiction added little of
significance and certainly lacked such sufficient weight to
affect the safety of the jury’s conclusion that Daley was telling
the truth about the confession.

Reliance was also placed upon the fact that in April 2004
Daley had been tried and convicted of possessing heroin with
intent to supply. His defence of simple possession had been
based on his addiction, but intelligence material showed the
extent to which his denials were false. Dealing with this and
the other new material the Court of Appeal stated, perhaps
with some justice:

“[W]e do not think the fact that there now exists a further
example of Daley’s unwillingness to lie on oath diminishes
the quality of Daley’s evidence to any greater degree than
must have been apparent to the jury. It is, as Mr Sweeney
remarked, merely ‘more of the same’... Looking at the new
material as a whole, in the context of what took place at
trial, we are unpersuaded that it significantly devalues
Daley’s evidence so as to cast doubt on the safety of the
verdicts. This was not a case of a witness who appeared
to the jury to be of impeccable status, but is subsequently
shown to have been discredited. The contrast with cases
such as R. v. Twitchell [2000] 1 Cr App R 373, relating
to police officers, is stark. The jury knew the nature of
the source of the key evidence in the case. Daley was
dishonest, a criminal with an ability to lie when it suited
him, even on oath, and had taken every kind of drug.

The new material merely confirms what must have been
obvious to the jury” (paras.48-49).

Reports which the defence submitted indicated Daley’s
“bizarre behaviour and mental instability” (see paras.
44—47).

In March 2001, before the second trial, the defence received
disclosure containing a reference to Daley’s activities leading
up to his arrest for criminal damage in May 1998 on the
anniversary of his father’s death (which had occurred while
he was in custody), and a brief reference to his behaviour
and condition on that occasion. However, until well after

the second trial they remained unaware of the terms of

the interview following that arrest, during which Daley was
recorded as saying “My head is not my head sort of thing . . . |
do bang my head because it’s a thudding feeling ...The whole
situation has been like one big dream” and remembering
“whacking the ‘phone across me head and hearing things.”

It was argued that this amounted to bizarre behaviour and
attested to his mental instability. It was apparent from his own
statements and those of a paramedic and a custody officer
that he had been drinking heavily for two or three days before
his arrest and he had bitten a head rest in the ambulance,
dialled the telephone number of his deceased mother and
smashed the telephone. However, in the view of the Court

of Appeal this behaviour was indicative of drink, not mental
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instability. Subsequently, Thompson claimed that at the time of the

In early March 1998, Daley had been referred by his
general practitioner to a psychiatrist, the letter of reference
stating that he had been seen in prison by a psychiatrist,
that he had been prescribed diazepam and temazepam to
control his agitation, and that he was depressed and anxious.
However, the court noted that on investigation there was no
evidence that he had been seen by the psychiatrist in prison
or that he ever saw the psychiatrist to whom he had been
referred or had had any further diagnosis or treatment. In the
view of the court, the material was not evidence of mental
instability, let alone such instability as to cast doubt on his
veracity.

Extraneous material relating to Daleys credibilty
Allegation that Daley subsequently confessed his evidence
was untrue After the second trial and for the purposes of
appeal the defence obtained a statement from a former
prisoner named Paul Gilheaney, who had come forward in
2004 to allege that Daley had recently confessed to him and
other prisoners that his evidence against Stone was invented.
In a lengthy and detailed analysis the Court of Appeal
conclusively exposed Gilheaney’s account as “demonstrably
false,” declined to admit his evidence and refused leave to
appeal on the ground that it should be considered as fresh
evidence (see paras.16-26).

Incident in Folkstone In an interesting aside, it happened
that within a few days of the ending of the first trial
the Folkstone Herald carried a front-page story about a
disturbance involving members of Daley’s family in which
they berated him for giving false evidence against Stone. The
police were said to have attended but Kent Police later told
Jo-Ann Goodwin that no such incident had been logged and
suggested that the journalist responsible for the story had
been dismissed for making it up. In fact the editor stood by the
story and stated that the journalist had since been promoted
(Daily Mail, March 13 and March 24, 1999).

Other Known Allegations of Confession by Stone
in Gaol

The Thompson evidence

In the first trial the prosecution called another prisoner, Barry
Thompson, a man with convictions for dishonesty, deception
and intimidating witnesses, to give evidence that while he

was serving behind the hotplate/servery counter in the
segregation unit at ElImley Prison, Sheerness, he got into a
heated argument with Stone, who, he claimed, told him in an
apparent reference Josie Russell surviving the attack: “I made a
mistake with her. | won’t make the same fucking mistake with
you.”

The day after the first trial ended Thompson contacted the
Daily Mirror, which on October 26, 1998 carried an interview
with him, in which he claimed that he had told a “pack of
lies” to the court and hadn’t wanted to appear as a witness
but thought the case against Stone was so thin he would be
acquitted anyway. His explanation as to why he had changed
his story could not be revealed “for legal reasons” (see also
The Times, October 27, 1998; Daily Mail, October 27, 1998,
March 13, 1999 and March 24, 1999).

trial both he and Daley were paid police informers (Jo-Ann
Goodwin, Daily Mail, January 29, 2001) although Daley denied
he was one (The Times, February 7, 2001). In the light of
Thompson'’s retraction and his consequent unreliability and
possibly also the fact that it had not been disclosed that he
had been a police informant the Crown did not seek to support
the conviction and a re-trial was ordered (Daily Mail, March
24, 1999). Unsurprisingly enough, Thompson was not called as
a witness.

The Jennings evidence

A third prisoner, Mark Jennings, serving life imprisonment

for the murder of a barman, gave evidence that Stone, a
friend of his, had visited him in prison. At his own trial he

had unsuccessfully run the defence that he had merely been
defending his girlfriend and had not realised the knife was in
his hand. He stated that during their conversation Stone had
suggested that he, Jennings, should have killed the witnesses
in the public house and said that he himself would kill anyone,
including women and children, if it would keep him out of
prison. Denouncing that evidence as untrue, William Clegg
QC for the defence said it had been given under the cloud of
money, Jenning’s family having been given £5,000 with the
promise of a further £10,000 for photographs and his story if
Stone was convicted. Subsequently a former fellow prisoner
of Jennings confided in a letter to Stone’s sister Barbara that
Jennings had previously expressed a willingness to make up

a confession by another prisoner, then appealing against a
murder conviction, in order to hasten his own release (ibid). He
was not called as a witness for the retrial (The Sun, October 5,
2001).

Nine supposed confessions

Reference has been made to the fact that before Stone applied
to go into segregation at Canterbury prison other prisoners
had apparently already tried to attribute false confessions to
him. It has been reported that in all there may have been as
many as nine prison confessions, of which those used were the
“best three” (Daily Mail, March 24, 1999). Investigations by Jo
Ann Goodwin uncovered details of the circumstances in which
an unnamed prisoner was induced by another prisoner to
fabricate a confession by Stone, only to back out later (ibid).

The curious episode involving Nurse Gale

Allegations by co-inmates that an accused privately confessed
to them are rightly regarded with suspicion. Perhaps the most
dramatic and disturbing example of an alleged confession by
Stone in prison came in fact not from a fellow prisoner at all
but from Marie Gale, a nurse working at EImley prison. The day
after the quarrel between Stone and Thompson in the EImley
segregation unit it is understood that Nurse Gale arranged

for Stone to be moved to the Health Care unit where she was
working the night shift. Over a number of nights she purported
to engage him in conversation, effectively amounting to an
interrogation, and secretly recorded the exchanges on a pocket
tape-recorder. The day after each session she would deliver
the latest recording to the murder squad led by DCI Stevens
and would be directed as to what questions to ask Stone in the
next session. Throughout the recorded sessions Stone robustly
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declared his innocence of the Chillenden killings but at one
point, so she later stated, the machine stopped and she had

to change the batteries. During that break in the record, she
alleged, Stone told her that the police thought the motive was
robbery but that the woman never even had a handbag on her.
This was a fact which had not been released to the media and
could not have been known to anyone but the murderer. He
also allegedly said, “All | remember about that day is waking
up. The next thing | knew | was waking up in bed again covered
in blood.” It is difficult to comprehend how Stone could know
something about the handbag if he remembered nothing
about the day.

Presiding over the first trial, Kennedy J. excluded the
alleged remark on the basis that the nurse had been used by
the police to exploit her position as Stone’s health carer in
order to circumvent the strict interview requirements of PACE.
One might wonder whether an abhorrence of the strategem
was what really underlay the judge’s thinking, where in fact
the nurse was attempting no more than to take advantage
of Stone’s imprudence in talking to her. There have been
many cases in which evidence has been allowed of alleged
confessions obtained by eavesdropping (see Wolchover, D. and
Heaton-Armstrong, A. Confession Evidence, London: Sweet and
Maxwell, 1996, pp.569-583). Had the episode gone to the jury
the defence might have enjoyed a field day in commenting on
how convenient the ostensible break in recording had been.
The episode involving Nurse Gale may be compared with that
of the psychiatric nurse Margaret Stuart, referred to above.

Stone’s Silence in Both Trials

Stone did not give evidence at either trial but because of his
mental condition the jury in both trials were directed that no
inference could be drawn from his silence. Nevertheless it was
stressed by defending counsel that Stone had already given
interviews to police running to 1,000 pages and that he had
answered every question.

Cell Confessions Easy to Concoct but Difficult to
Disprove?

Applying recent authority it was acknowledged by the Court
of Appeal that in what counsel for the Crown described as

the case of a “standard two line cell confession” there would
generally be a need for the Judge to point out to the jury

that such confessions are often easy to concoct and difficult

to disprove (2005 judgment, para.83, citing Pringle [2003]
UKPC 9 and Bendetto v. The Queen and Labrador v. The Queen
[2003] UKPC 27, [2003] 1 WLR 1545). However, with seemingly
irrefutable logic, Rose LJ, Vice President of the Court of Appeal,
observed in his judgment:

“If an alleged confession, for whatever reason, would not
have been easy to invent it would be absurd to require the
Judge to tell the jury that confessions are often easy to
concoct” (para.84).

The question was therefore whether the confession in the
present case would or might have been easy to invent. In the

court’s view there was no doubt about it:

“[T]he confession contained many points of detail which

it would not have been easy to invent. Some were in the
public domain, and others were capable of being deduced
from material in the public domain. But the jury heard
evidence both as to how much access Daley had to what
was in the public domain and enabling them to assess

how easy or difficult relevant deductions would have

been for him, in the time scale available to him. In the
circumstances, a direction that cell confessions are easy to
concoct would have served no useful purpose and we reject
the submission that it should have been given” (para.85).

A glaring inconsistency

This passage betrays a glaring inconsistency. As it reads, the
court was clearly acknowledging the fundamental principle
that its own view of the question easy or hard to concoct was
ultimately subordinate to the jury’s view of that question. It
ought to have followed from this that the court could properly
make no assumption about the jury’s thinking which could
have had any bearing on the appeal outcome. However, that
is precisely what the court did purport to do, imposing its view
of the issue easy or hard, so as to make a judgment on what
the jury did or did not need to be told. That the court arguably
fell into fundamental error is suggested by the simple axiom
that the absurdity or appropriateness of giving a particular
direction as to how the jury should approach certain evidence
can hardly depend on making an assumption as to what view
the jury exercising its sovereign function will reach on that
evidence. To argue otherwise is pure petitio principii.

Fundamental purpose of the direction

The real point of the direction, surely, is not to educate the jury
on the state of the obvious but to underscore the risks involved
in accepting evidence of a cell confession: that it is oral, made
without authentication and in secret and attested to by a
person who is likely to be of dubious credibility with possible
unspecified ulterior motives unconnected with the imparting
of truth. In the context of such a confession it reminds them of
the defendant’s unenviable predicament in having to prove the
negative of what may be an only too easily alleged positive.

Easy or hard to invent

Even if the court were entitled to impose their view as to ease
or difficulty of invention on the question whether a warning
was appropriate or absurd it is far from certain that details

of the confession were as hard to manufacture as the court
were prepared to assume. The series of disjointed utterances
attributed by Daley to Stone were obviously a little more
elaborate than the “standard two-line confession” (insofar as
there is any standard about these matters, not wishing to take
Nigel Sweeney too literally—or too seriously). Clearly their
concoction would have required a little thought, if not very
much imagination; indeed, as defending counsel suggested

to Daley “he must have boned up on what was in the public
domain” (para.72). On the other hand, this was hardly rocket
science. It surely would not have taken literary genius for a
determined liar to weave out of the Daily Mirror report what
he imagined sounded like a convincing impression of the
lunatic ramblings of a psychotic killer. The Court of Appeal
appear to have made rather too much of the banalities of what
went into the confession and rather too little of the potential
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of someone like Daley to indulge himself in a bit of saloon bar
hamming.

Moreover, he had plenty of time to prepare his script:
from the early evening of September 23 to some time on
the 26th, when he made his statement. Although the court
acknowledged the delay factor they sought to minimise its
impact by pointing to Daley’s wish to get his “uncle’s” blessing
before making a statement (para.73). It is not known to the
author when he was supposed to have spoken to his uncle,
but whenever it was such a consultation would surely not
have precluded continued improvement and memorising of
the final script until the actual moment of the making of the
statement.

In declaring that a warning to the jury about the ease of
concoction would have been absurd (because the detail in
the confession would not have been easy to invent) it was
quite fanciful of the court to suppose that any more than
a very basic inventive skill was required to compile what
Daley related. In short, the court exaggerated the supposed
complexity of the confession and, with the greatest possible
respect, seemed almost to be in thrall to the supposed
simplemindedness of the witness.

In Conclusion

The Court of Appeal plainly enthused in itemising the various

elements of suspicion (para.73). Yet those elements will not

dispel the doubts which arise from such matters as —

X the significant height disparity between Josie Russell’s
description of the murderer and Stone’s height (6ft 1in as
against 5ft 7in);

X Josie’s description of the murderer’s hair as yellow and
spiky contrasted with Stone’s hair;

¥ the absence of Stone’s DNA on the bootlace;

X the total absence of any relevant microscopic evidence
from Stone’s car;

X the absence of any such evidence linking him to the
murder scene;

¥  the finding of hairs there which did not belong to him or
the Russells;

¥ the bloodstained fingerprint on one of the girl’s lunchbox
which could not have been Stone’s and was very unlikely in
the circumstances to have been made by Lin Russell;

¥ the fact that none of the components of the excusively
male mixed DNA profile found on the towelling strips were
observed in Stone’s DNA profile;

¥ the absurdity of Stone confessing to Daley when he had
just been moved into segregation at his own request to
avoid contact with co-inmates who might want to allege he
had confessed to them;

X the disappearance of the near complete length of boot
lace from police custody at a time when in the light of
continuing developments in DNA research tests on it could
have led to Stone’s exoneration.

It will be recalled that FSS consultant forensic scientist Dr
Jonathan Whitaker had said that the tests he had anticipated
conducting on the largely intact bootlace could not be carried
out on the six remaining fragments. That was the position in
2010. Whether advances since then or in the future would
offer the promise of discovering the killer’s identity from DNA

traces on the fragments remains to be seen. It is not known
if the 75 separated areas which were originally retained and
from which a number were later re-tested remain available
and capable of furnishing the potential for meaningful
re-testing.

It may not be particularly helpful to speculate how the
authorities might react if developments in DNA identification
in the future revealed the saliva on the lace to have been
deposited by an identifiable third party. So tenaciously have
the police and prosecution clung to the absurdity of the Daley
confession that their response would doubtless run along the
lines of Stone having inherited the lace from one of his drug
cronies. In the end we return to the fact that the confession
was not only not corroborated but uncorroborated in
circumstances in which there would have been a high order of
expectation that traces of Stone’s tissue and body fluids would
have been found at the location had he been the murderer.

To paraphrase the words of Paul Bacon, Stone’s current
solicitor, it has to be asked whether it is in the least bit
conceivable that a man who has a consultation with a
psychiatric nurse and a social worker on the day after the
murders and is calm, neither irritable nor angry and says
nothing about having killed anyone the day before, spends a
whole year at large in the community without saying anything
to anyone about committing a gruesome murder, on remand
in prison goes into segregation specifically to avoid contact
with such co-inmates as might relish the opportunity to allege
a confession by him ... and then promptly confesses to the
occupant of the next cell through a pipe. All this plus the
contrast between official scepticism of police evidence of oral
confessions, expressed in the PACE “verballing” provisions,
and the insouciance about relying on gaol cell confessions is
nothing short of Alice Through the Looking Glass (to quote
Heather Hallett QC, Chair of the Bar as she then was, in
Counsel magazine.

Michael Stone’s case certainly demonstrates the need for
a change in the law. But the change it cries out for is not the
introduction of draconian measures of detention worthy of a
police state. Rather, the reform it points to is a law of evidence
prohibiting convictions based on uncorroborated confessions,
or at the very least on unauthenticated oral confessions.
Otherwise the courts will go on trying cases based on wishful
thinking instead of evidence and defence counsel will find
themselves having to echo the ringing words of Bill Clegg when
he told the jury in the first trial: “In an unconscious way you
may think that everyone desperately wants Michael Stone to
be guilty. If he’s guilty the police guessed right and if he’s guilty
then the killer’s caught and if he’s guilty then all of us can sleep
a little sounder in our beds tonight.”
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